UNITED STATES BANKRUPTCY COURT
DISTRICT OF DELAWARE
IN RE: Chapter 11

AVENTINE RENEWABLE ENERGY
HOLDINGS, INC., et al.}

Case No. 09-11214 (KG)
(Jointly Administered)

Debtors. Hearing Date: March 18, 2010 at 11:00 a.m.

Objections Due By: March 11, 2010
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MOTION FOR LEAVE TO FILE BELATED PROOF OF CLAIM OR,
ALTERNATIVELY, TO EXTEND BAR DATE

Claimant, City of Mount Vernon Water Utility (“Mount Vernon™), a creditor and party in
interest, by and through its undersigned counsel, Ice Miller, respectfully requests that this Court,
pursuant to Bankruptcy Rules 2002, 3003(c) and 9006(b), and such other Rules as may apply,
enter an Order granting Mount Vernon leave to file its belated Proof of Claim (the “Proof of
Claim”) or in the alternative, to extend the claims bar date previously set by this Court, for
Mount Vernon only. In support thereof, Mount Vernon states as follows:

Procedural History and Factual Background

A. The Bankruptcy Cases

1. On April 7, 2009 (the “Petition Date”), each of the debtors in the above-
captioned, jointly administered bankruptcy cases (collectively, the "Debtors") filed voluntary

petitions for relief under Chapter 11, Title 11 of the United States Code (the “Bankruptcy Code”).

2. Pursuant to Sections 1107(a) and 1108 of the Bankruptcy Code, the Debtors are
operating their businesses and managing their properties as Debtors-in-Possession.

3. The Official Committee of Unsecured Creditors was appointed on April 24, 2009.

! The Debtors in these Chapter 11 cases, along with the last four digits of each Debtor's federal tax identification
number, are: Aventine Renewable Energy Holdings, Inc. (9368), Aventine Renewable Energy, LLC (0195),
Aventine Renewable Energy, Inc. (8352), Aventine Renewable Energy — Aurora West, LLC (9285), Aventine
Renewable Energy — Mt Vernon, LLC (8144), Aventine Power, LLC (9343), and Nebraska Energy, L.L.C. (1872).
The corporate headquarters address for all of the Debtors is 120 North Parkway, P.O. Box 1800, Pekin, Illinois
61555-1800.



B. Mount Vernon's Claim

4. In May, 2007, one of the Debtors, Aventine Renewable Energy, Inc. ("Aventine")
informed Mount Vernon that it would be constructing an ethanol production facility in Mount
Vernon, Indiana ("Mt. Vernon Facility") and that it would be requiring a large quantity of water to
operate the Mt. Vernon Facility. At that time, significant improvements needed to be made to the
waterworks in Mount Vernon, and such improvements were not scheduled to be done for several
years. However, such improvements were required in order to supply the quantity of water needed
by Aventine. Mount Vernon informed Aventine that it would need to issue Waterworks Bond
Anticipation Notes ("BANs") in order to finance the waterworks improvements. With the
intention of expediting the financing, Aventine agreed to purchase the BANs in the amount of
$2,500,000.00. As part of the agreement between Mount Vernon and Aventine, Mount Vernon
agreed to refund the BANs except for $500,000.00 which would constitute a contribution by
Aventine for the project. This agreement was memorialized in a Term Sheet in October 2007,
which is more specifically set forth in a copy of the Proof of Claim attached hereto as Exhibit A.

5. After entering into the Term Sheet, Aventine failed to purchase the BANs and
Mount Vernon was forced to issue the BANs to a third party so as to finance the waterworks
improvements. Mount Vernon completed the improvements of the waterworks; however,
Aventine failed to pay Mount Vernon the $500,000.00 as agreed to under the Term Sheet.

C. The Bar Date

6. On June 29, 2009, the Debtors filed the Debtors' Motion for an Order Pursuant to
Bankruptcy Rule 3003(c)(3) and Local Rule 2002-1(e) Establishing Bar Dates for Filing Proofs of
Claim and Approving the Form and Manner of Notice Thereof (Docket No. 234) (the "Bar Date

Motion").
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7. Pursuant to Rule 2002-1(e) of the Local Rules of Bankruptcy Practice and
Procedure of the United States Bankruptcy Court for the District of Delaware (the "Local Rules"),
the Debtors filed the Bar Date Motion without notice and a hearing. Instead, concurrently with the
filing of the Bar Date Motion, the Debtors also filed a Certification of Counsel Regarding the Bar
Date Motion (Docket No. 236), requesting the Court to enter the proposed form of order granting
the Bar Date Motion.

8. On June 30, 2009, the Court entered its Order Pursuant to Bankruptcy Rule
3003(c)(3) and Local Rule 2002-1(e) Establishing Bar Date for Filing Proofs of Claim and

Approving the Form and Manner of Notice Thereof (Docket No. 239) (the "Bar Date Order").

Pursuant to the Bar Date Order, proofs of claim for entities, other than governmental units, were to
be filed no later than September 8, 2009 at 4:00 p.m. (Eastern) (the "Bar Date").

9. The Affidavit of Service with respect to the Bar Date Order (Docket No. 257) was
filed on July 2, 2009. Mount Vernon is not listed on the Affidavit of Service.

10. On July 10, 2009, the Debtors filed a Notice of Bar Dates for Filing Proofs of

Claim (Docket No. 293) (the "Bar Date Notice").

11. On July 28, 2009, the Debtors filed a Certificate of Service (Docket No. 342),
which states that the Bar Date Notice and a Customized Proof of Claim form was sent to the
parties on the exhibit attached thereto on July 8, 2009. The 200 page exhibit does not list Mount
Vernon.

12. On December 9, 2009, the Debtors filed a Certification of Publication with
respect to the Bar Date Order (Docket No. 597), stating that the deadline for filing proofs of claim

was published in the New York Times on July 8, 2009.
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13. On January 26, 2009, the Debtors filed a Notice of (I) Possible Assumptions of
Executory Contracts and Unexpired Leases (Il) Fixing of Cure Amounts and (l1I) Deadline to

Object Thereto (Docket No. 703) (the "Assumption Notice™), wherein it listed Mt. Vernon Water

Works as a utilities contract that the Debtors wished to assume. See Assumption Notice at Exhibit
1, page 18.

14. On February 4, 2010, the Debtors filed an Affidavit of Service (Docket No. 737)
relating to the service of the Assumption Notice and it listed Mt. Vernon Water Works as being
served with the Assumption Notice on January 26, 2010.

15. This is the first pleading that Mount Vernon received from the Bankruptcy Court
or the Debtors.

Request for Leave to File Late Proof of Claim

16. Pursuant to Bankruptcy Rules 3003(c)(3), 3002(c)(2), and 9006, Mount Vernon
seeks leave of the Court to allow its late filed claim in the above captioned case.

17. The bar date in a Chapter 11 case is a court-imposed deadline pursuant to
Bankruptcy Rule 3003(c)(3), rather than one imposed by statute as in a Chapter 7 case. Relevant
precedent clearly provides that creditors who are known to a debtor are entitled to actual notice of
a debtor’s bankruptcy proceedings. See In re Trump Taj Mahal Associates, 156 B.R. 928, 940
(Bankr.D.N.J. 1993). Inadequate notice of the claims bar date is a defect which precludes
discharge of a claim in bankruptcy. In re Grand Union Co., 204 B.R. 864, 871
(Bankr.D.Del.1997). Due process requires notice that informs interested parties of the pendency
of the action and affords them an opportunity to present their objections. Id. (citing Mullane v.
Central Hanover Bank & Trust Co., 339 C.S. 306, 314 (1950).

18. Although the Debtors were, or should have been, aware of Mount Vernon’s claim,

the Debtors failed to (a) list Mount Vernon as a creditor on any of the Debtors' schedules or (b)
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provide Mount Vernon with notice of the Bar Date. Moreover, Mount VVernon never received
notice of the Debtors' bankruptcy filing from the Court or the Debtors.

19. The only reason Mount Vernon has now learned of the Bar Date was by virtue of
it receiving the Assumption Notice relating to a separate contract with the Debtors. This prompted
Mount Vernon to investigate whether a claim bar date had been set in order for it to assert its claim
pursuant to the Term Sheet.

20. In light of the foregoing circumstances, the Debtors failed to comply with
Bankruptcy Rule 2002(a)(7), which requires a Debtor to provide creditors with at least twenty (20)
days notice of the time set for filing proofs of claim pursuant to Rule 3003(c).

21. Specifically, as set forth above, the Debtors filed an Affidavit of Service with
respect to the Bar Date Order (Docket No. 257) on July 2, 2009. Additionally, on July 28, 2009,
the Debtors filed a Certificate of Service (Docket No. 342), which states that the Bar Date Notice
and a Customized Proof of Claim form was sent to the parties on the exhibit attached thereto on
July 8, 2009. Mount Vernon does not appear on either service list.

22. While the Debtors also filed a Certification of Publication with respect to the Bar
Date Order (Docket No. 579), stating that the deadline for filing proofs of claim was published in
the New York Times on July 8, 2009, that notice is insufficient to comply with the Bar Date
Order. Specifically, the Bar Date Order required the Debtors to serve the Bar Date Notice on all
known entities holding potential pre-petition claims. See Bar Date Order, at 13 ("The Debtors
shall serve on all known entities holding potential pre-petition claims: (a) [the Bar Date Notice]
and (b) a Proof of Claim Form." (emphasis added)). Mount Vernon was a known entity to the
Debtors, and Mount Vernon and the Debtors were in a position to put Mount Vernon on actual

notice of the Bar Date.
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23. Since the Debtors did not provide Mount Vernon, a known creditor of the
Debtors, with notice of the Bar Date, Mount Vernon respectfully requests this Court to grant
Mount Vernon leave to file a belated Proof of Claim.

24. In the alternative, Mount Vernon respectfully requests this Court to extend the
deadline for Mount Vernon to file its Proof of Claim, for Mount Vernon only, pursuant to
Bankruptcy Rule 9006(b)(1).

25. Bankruptcy Rule 9006(b)(1) provides, in relevant part, that “when an act is
required or allowed to be done at or within a specific period...the court for cause shown may at
any time in its discretion...permit the act to be done where the failure to act was the result of
excusable neglect.”

26. The “rationale behind Rule 9006(b)(1) was to permit courts ‘to accept late filings
caused by inadvertence, mistake, or carelessness, as well as by intervening circumstances beyond
the party’s control.” Farley, Inc. v. Ohio Bureau of Worker’s Compensation, 213 B.R. 138, 141
(N.D. HI. 1997)(quoting Pioneer Investment Services Co. v. Brunswick Associates Limited
Partnership, 507 U.S. 380 (1993)).

217, In Pioneer, the United States Supreme Court determined the standard of review
for an “excusable neglect” claim pursuant to Bankruptcy Rule 9006(b)(1) and affirmed the
allowance of a creditor’s late filing of a proof of claim. In Pioneer, the Court held that:

With regard to determining whether a party’s neglect of a deadline is
excusable...we conclude that the determination is at bottom an equitable one,
taking account of all relevant circumstances surrounding the party’s omission.
These include...the danger of prejudice to the debtor, the length of the delay and
its potential impact on judicial proceedings, the reason for the delay, including

whether it was in the reasonable control of the movant, and whether the movant
acted in good faith.

507 U.S. at 395.
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28. Here, to the extent that Mount Vernon’s failure to file a timely Proof of Claim
may be considered neglect, such neglect is clearly excusable in light of the fact that Mount VVernon
did not receive notice of the Bar Date.

29. Further, an equitable analysis of the facts at issue clearly militates in favor of
allowing Mount Vernon’s belated Proof of Claim since no undue prejudice will inure to the
Debtors, such filing will not cause delay to these proceedings and the circumstances which
prevented Mount VVernon from filing a timely claim were beyond Mount VVernon’s control.

30. “Courts should consider four factors in its overall equitable inquiry: *1) the
danger of prejudice to the debtor; 2) the length of the delay and its potential impact on judicial
proceedings; 3) the reason for the delay, including whether it was within the reasonable control of
the movant; and 4) whether the movant acted in good faith.”* 1d. Pioneer goes on to say that:

[Bly employing the courts to accept late filing ‘where the failure to act was the
result of excusable neglect,” Rule 9006(b)(1), Congress plainly contemplated that
the courts would be permitted, where appropriate, to accept late filing caused by

inadvertence, mistake, or carelessness, as well as by intervening circumstances
beyond the party’s control.

507 U.S. at 388.
31. There is sufficient cause to justify extending the bar date for Mount Vernon for
the following reasons:

a. There will be no prejudice to the Debtors. The Debtors knew, or should
have known, of Mount Vernon’s claim, but did not notify Mount Vernon of its
bankruptcy filing or the Bar Date. The Debtors' Plan has just recently been confirmed,
and therefore, its reorganization will not be significantly disrupted by permitting Mount
Vernon to file a belated Proof of Claim. If there is any prejudice to the Debtors in

allowing Mount Vernon's Proof of Claim, Mount Vernon asserts that it would be minimal
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given the lack of notice and severe prejudice Mount Vernon stands to suffer if the Court
does not permit the filing of its belated claim.

b. The delay in filing the Proof of Claim has been brief. Upon learning of
the bar date after service of the Assumption Notice, Mount Vernon immediately took
steps to file its Proof of Claim and file this Motion.

C. The delay was not within the reasonable control of Mount Vernon, as
Mount Vernon did not receive proper or adequate notice of the Bar Date from the
Debtors as required by the Bankruptcy Code. The failure to file the Proof of Claim in a
timely manner was not the fault of Mount Vernon or its counsel, rather it was a complete
lack of notice to Mount Vernon. To the extent the same is considered neglect, such
malfeasance is clearly excusable in light of the fact that the existence and nature of
Mount Vernon’s Proof of Claim was sufficiently known to, foreseeable, and calculable
by the Debtors.

d. Mount Vernon's claim is relatively small, in comparison with the sizes of
the estates of the Debtors, who listed between $100 million and $500 million in liabilities
on their bankruptcy petitions.

e. Mount Vernon acted in good faith and has not delayed filing its claim or
bringing this motion for any tactical reason.

32. Facts similar to the issue here were presented by a claimant in In re Premier
Membership Services, LLC, 276 B.R. 709 (S.D. Fl. 2002). In Premier Membership, the claimant
was a known creditor and did not receive notice of the claims bar date, and therefore the Court
held "its claim cannot be barred by its failure to file before the claims bar date.” Id. at 714.

Furthermore, in the Premier Membership case, the claimant filed its Motion for Enlargement of
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Time six and a half months after the claims bar date and the Debtor's Plan had already been
confirmed. Id. at 715. The Court held that the delay had no impact on the judicial proceedings
and as of the filing of the claimant's Motion there still remained substantial matters to be resolved
in the case post-confirmation, including claims objections. 1d. In our case, the Court has just
recently confirmed the Debtors' Plan and the Debtors have just began filing objections to proofs of
claims. Moreover, the Debtors contemplate potential late filed claims in Section VI.E.3 of their
Plan.

33. Based upon the circumstances here, both equity and applicable case law mandate
the entry of an Order granting Mount Vernon leave to file a belated Proof of Claim or,
alternatively, extending the deadline for Mount Vernon to file its Proof of Claim, for Mount
Vernon only.

WHEREFORE, for the foregoing reasons Mount VVernon respectfully requests and equity
mandates that this Court enter an Order granting Mount Vernon leave to file a late Proof of
Claim, attached hereto as Exhibit A, or alternatively, extending the deadline for Mount Vernon
to file its Proof of Claim, for Mount Vernon only. Further, Mount Vernon requests such

additional relief that this Court deems equitable and just.

DATED this 25" day of February 2010.
FERRY, JOSEPH & PEARCE, P.A.

/s/ Lisa L. Coggins
Jason C. Powell (No. 3768)
Lisa L. Coggins (No. 4234)
824 Market Street, Suite 1000
P.O. Box 1351
Wilmington, DE 19899
(302) 575-1555
(302) 575-1714 fax

-and-
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Ben T. Caughey, IN Bar #22920-53
Michelle J. Fisk, IN Bar #27691-49
ICE MILLER LLP

One American Square, Suite 2900
Indianapolis, Indiana 46282-0200
(317) 236-2100

(317) 236-2219 fax

Attorneys for City of Mount Vernon
Water Utility
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