IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re: Chapter 11
AVENTINE RENEWABLE ENERGY Case No. 09-11214 (KG)

HOLDINGS, INC., a Delaware Corporation, et al.,
(Jointly Administered)

o 1
Debtors. Hearing Date: June 22,2010 at 3:00 p.m. (ET)
Obj. Deadline: June 15,2010 at 4:00 p.m. (ET)

DEBTORS’ MOTION FOR AN ORDER (I) ESTABLISHING DISPUTED UNSECURED
CLAIMS RESERVE; (II) ESTIMATING THE MAXIMUM CLAIM AMOUNT OF
DISPUTED AND UNLIQUIDATED CLAIMS FOR ALLOWANCE AND DISTRIBUTION
PURPOSES; (IIT) APPROVING THE RESERVES ESTABLISHED IN CONNECTION
WITH THE INITIAL DISTRIBUTION; AND (IV) GRANTING RELATED RELIEF

PARTIES HOLDING THE DISPUTED AND UNLIQUIDATED CLAIMS SET FORTH
ON EXHIBIT A TO THE PROPOSED ORDER SHOULD READ THIS MOTION IN
ITS ENTIRETY. BY THIS MOTION, THE DEBTORS ARE REQUESTING THAT
THE COURT ESTABLISH THE MAXIMUM AMOUNT FOR WHICH YOUR CLAIM
CAN BE ALLOWED FOR PURPOSES OF DISTRIBUTION UNDER THE PLAN.
THEREFORE, YOUR SUBSTANTIVE RIGHTS MAY BE AFFECTED BY THIS
MOTION.

The above-captioned reorganized debtors (collectively, the “Debtors”), by and through
their undersigned counsel, submit this motion (the “Motion”) for entry of an order (the

“Proposed Order™), a copy of which is attached hereto as Exhibit 1, pursuant to sections 105(a),

502(c) and 1142 of the United States Bankruptcy Code, 11 U.S.C. §§ 101 et seq. (the

“Bankruptcy Code™) and Rule 3021 of the Federal Rules of Bankruptcy Procedure (the

“Bankruptcy Rules”), for an order (i) establishing a reserve for each Debtor (each a “Disputed

The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification
number, are: Aventine Renewable Energy Holdings, Inc. (9368), Aventine Renewable Energy, LLC (0195),
Aventine Renewable Energy, Inc. (8352), Aventine Renewable Energy — Aurora West, LLC (9285), Aventine
Renewable Energy — Mt Vernon, LLC (8144), Aventine Power, LLC (9343), and Nebraska Energy, L.L.C.
(1872). The corporate headquarters address for all of the Debtors is 120 North Parkway Drive, Pekin, Illinois
61554.

As used herein, the term Debtors shall refer to the Debtors as debtors in possession for the period prior to the
Effective Date and the Reorganized Debtors for the period on and after the Effective Date.
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Claims Reserve”) for unliquidated and disputed claims, pursuant to Article VI(E)(1)(j) of the

Debtors First Amended Joint Plan of Reorganization Under Chapter 11 of the Bankruptcy Code
Dated as of January 13, 2010 [Docket No. 678] (as amended, modified and supplemented, the
“Plan™);? (ii) estimating and fixing for purposes of distributions under the Plan the maximum
amount of the Disputed and Unliquidated Claims (as defined below); and (iii) approving the
reserves established in connection with the distributions made on the Initial Distribution Date to

claims in Classes 5 and 6 that Were allowed as of the Effective Date (the “Initial Distribution”).

In support of the Motion, the Debtors respectfully represent as follows:

JURISDICTION

1. The Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157
and 1334 and Article VIII of the Plan. This matter is a core proceeding within the meaning of 28
U.S.C. § 157(b)(2). Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409. The statutory
bases for the relief requested herein are Bankruptcy Code sections 105(a), 502(c) and 1142.

BACKGROUND

Introduction
2. On April 7, 2009 (the “Petition Date™), each of the Debtors filed a
voluntary petition for relief under chapter 11 of the Bankruptcy Code.
3. The Debtors’ cases are being jointly administered for procedural purposes

pursuant to Bankruptcy Rule 1015(b).

The Debtors’ Plan Supplement was initially filed on February 5, 2010 [Docket No. 743] and amendments to the
Plan Supplement were subsequently filed on February 19, 22 and 24, 2010 [Docket Nos. 800, 802 & 812,
respectively]. Capitalized terms used, but not defined herein, shall have the meanings ascribed to them in the
Plan.
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4. On April 23, 2009, the United States Trustee for the District of Delaware
appointed an Official Committee of Unsecured Creditors (the “Committee). No request has
been made for the appointment of a trustee or examiner.

Bar Date and Proofs of Claim

5. On April 9, 2009, this Court entered an order appointing The Garden City
Group, Inc. (“Garden City”) as noticing and balloting agent in these chapter 11 cases [Docket
No. 29]. Garden City is authorized to maintain (i) all proofs of claim filed against the Debtors
and (ii) an official claims register by docketing all proofs of claim in a claims database
containing, inter alia, information regarding the name and address of each claimant, the date the
proof of claim was received by Garden City, the claim number assigned to the proof of claim,
and the asserted amount and classification of the claim.

6. On June 30, 2009, this Court entered an order (the “Bar Date Order™)

establishing September 8, 2009 at 4:00 p.m. (ET) (the “Bar Date™) as the final date and time for
filing proofs of claim against the Debtors’ estates on account of claims arising, or deemed to
have arisen pursuant to section 501(d) of the Bankruptcy Code, prior to the Petition Date, and
approving the form and manner of notice of the Bar Date [Docket No. 23 9].* Pursuant to the Bar
Date Order, actual notice of the Bar Date was sent to all known entities holding potential
prepetition claims. In addition, notice of the Bar Date was published in the national edition of

the New York Times on July 8, 2009. Affidavits of service and publication confirming such

The Bar Date Order and Confirmation Order (as defined herein) established a separate bar date for any claim
arising from the rejection of an executory contract or unexpired lease. Generally, the bar date for claims arising
out of the rejection of an executory contract or unexpired lease was the later of (i) the Bar Date or (ii) thirty (30)
days after entry of an order approving the rejection of such executory contract or unexpired lease. For claims
arising out of the rejection of executory contracts and unexpired leases rejected pursuant to the terms of the
Plan, the Bar Date was thirty (30) days after the occurrence of the Effective Date. An affidavit of service of the
Notice of Effective Date [Docket No. 856], which provided notice of the Bar Date for these rejection damages
claim, is on file with the Court reflecting service upon those parties whose executory contracts and/or unexpired
leases were rejected under the Plan. See [Docket No. 904].
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actual and publication notice of the Bar Date have been filed with this Court [Docket Nos. 342
and 597].

7. In excess of 500 proofs of claim have been filed in these chapter 11 cases.
To date the Debtors have filed eight omnibus objections to claims. See [Docket Nos. 605, 606,
729, 730, 910, 911, 941, 942]. The Court has entered seven orders sustaining in whole or in part
six of those objections. See [Docket Nos. 676, 683, 866, 867, 882, 966 and 972]. A hearing to
consider the remaining two omnibus objections is currently scheduled for May 20, 2010.

The Debtors’ Plan of Reor,gaﬁizaz‘ion and Distributions Thereunder

8. On January 13, 2010, the Debtors filed the Plan and related disclosure
statement. On February 24, 2010, the Court held a hearing to consider confirmation of the Plan.
Having found that the Plan satisfied the requirement of section 1129 of the Bankruptcy Code, the

Court entered an order confirming the Plan [Docket No. 814] (the “Confirmation Order”). The

Effective Date of the Plan occurred on March 15, 2010.

9. The Plan classifies non-priority, unsecured prepetition claims into one of
three classes, (i) Class 5, which consists of Prepetition Unsecured Notes Claims, (ii) Class 6,
which consists of General Unsecured Claims in amounts in excess of $50,000, and (iii) Class 7,
which consists of Convenience Claims.> Under the Plan, holders of claims in Classes 5 and 6 for
each Debtor share pro rata in the Unsecured Claims Stock Pool established for each Debtor
under the Plan. Pursuant to the terms of the Plan, on the Effective Date, the Unsecured Claims
Stock Pool was funded with shares of New ARE Holdings Common Stock in the following

numbers:

5 A Convenience Claim is a claim that would otherwise be a General Unsecured Claim under the Plan but the

Allowed amount of such Claim does not exceed the $50,000 threshold.
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Debtor Unsecured Claims Stock Pool
ARE - Aurora West 68,304 shares
ARE - Mt. Vernon 541,781 shares
ARE Inc. 4,995,417 shares
Aventine Power 6,880 shares
Consolidated Holdings 19,219 shares
NELLC 1,208,399 shares

Under the Plan, holders of claims in Class 7 are entitled to receive a distribution in cash equal to
35% of the Allowed amount of their claims.

10.  In order to promptly effectuate distributions from the Unsecured Claims
Stock Pool, the Debtors must establish appropriate reserves for the holders of disputed and
unliquidated claims so that holders of timely filed Allowed claims in Classes 5 and 6 realize their
distributions in an expedient, but fair manner.® Article VI(E)(1)(j) of the Plan requires the
Debtors to seek approval of a reserve with respect to unliquidated and Disputed General
Unsecured Claims for purposes of Distribution under the Plan; provided, that the Debtors are not
required to establish a reserve for Convenience Class Claims. See Plan, at Article VI(E)(1)(j).

11.  Class 5 consists of Prepetition Unsecured Notes Claims, which were
allowed under the Plan in the amount of $315,500,000 and, therefore, are liquidated and
undisputed. However, certain claims in Class 6 are either unliquidated in amount and/or are
disputed by the Debtors, and thus constitute Disputed General Unsecured Claims under the Plan

(i.e., such claims have not been Allowed as of the Effective Date).” Accordingly, the Debtors

The failure to establish appropriate reserves could potentially result in parties whose claims are allowed earlier
in the distribution process to realize greater consideration than what they are entitled to on a pro rata basis once
all Claims in Classes 5 and 6 are allowed on a final basis.

The Debtors believe that, based on current estimates, Allowed Class 5 Claims and claims in Class 6 Allowed as
of the Effective Date will likely receive additional distributions in excess of what they received in connection
with the Initial Distribution.
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must establish a mechanism to ensure that appropriate reserves are established for unliquidated
and disputed claims during the distribution process.

12.  As set forth on Exhibit A to the Proposed Order, the Debtors are
proposing to establish Disputed Claims Reserves for each Debtor based on the aggregate amount
of (1) each claim filed in a liquidated amount against a particular Debtor, which has not been

Allowed as of the date of the Order approving the Motion (each a “Disputed Liquidated Claim”),

and (2) an estimated maximum amount, for distribution and allowance purposes, of each claim
filed against a particular Debtor that asserts an unliquidated or unknown amount, but only to the
extent that such Debtor believes, in its reasonable discretion, that such claim will be included in

Class 6 upon final allowance (each a “Disputed Unliquidated Claim” and together with the

Disputed Liquidated Claims, collectively, the “Disputed and Unliquidated Claims” and each a

“Disputed or Unliquidated Claim”). The Debtors are also proposing that they be authorized, but

not directed, to establish an appropriate additional reserve in excess of the Disputed and

Unliquidated Claims (the “Additional Reserves™), which may be adjusted by the Debtors without

further order of the Court.® A summary of the claim amounts upon which the Debtors will

calculate the number of shares to be placed into the Disputed Claims Reserve is set forth below:

Total Allowed Amount Estimated Amount Total Potential Claims

of Claims in Classes 5 of Disputed and in Classes 5 & 6 as

Debtor & 6 as of Motion Filing Unliquidated Claims of Motion Filing
Consolidated Holdings 315,500,000.00 16,150,103.85 331,650,103.85
ARE Inc. 323,291,390.70 102,711,067.15 426,002,457.85
ARE - Aurora West 315,580,249.00 10,949,458.00 326,529,707.00
Aventine Power 315,500,000.00 N/A 315,500,000.00
ARE - Mt. Vernon 315,780,199.25 14,150,103.85 329,930,303.10
NELLC 315,631,076.39 6,500,000.00 322,131,076.39

The Debtors believe they have included all known Class 5 and Class 6 claims in connection with the
establishment of the Disputed Claims Reserve. As a result, the Additional Reserves are intended to account for
(i) any currently disputed or unliquidated Class 7 Claims or (ii) claims that are unknown to the Debtors as of the
date hereof that are ultimately Allowed Class 6 Claims.
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13.  With respect to the Disputed and Unliquidated Claims, the Debtors have
identified on Exhibit A to the Proposed Order the amount that the Debtors believe is their

maximum exposure to such claims (the “Estimated Maximum Amount™) based on, among other

things, (i) the amounts set forth in the most recent, timely filed proof of claim, (ii) the nature of
the claim, (iii) amounts remaining to be paid under any executory contract or unexpired lease
that was not assumed under the Plan or terminated by its own terms, (iv) the Debtors’ defenses,
counter-claims and equitable rights with respeét to such claim, (v) the applicability of insurance
coverage for the liabilities asserted in the claim, and (vi) the Debtors’ experience in dealing with
claims of a similar type and nature. For claims that were the subject of current or threatened
litigation and, therefore, filed in unknown amounts, in each instance, the Debtors reserved an
amount agreed upon by the Debtors and counsel to the affected claimants. As set forth below,
the Debtors are requesting that the Court estimate and fix for purposes of distribution under the
Plan the maximum amount of the Disputed and Unliquidated Claims, subject to the Debtors’
rights to pursue the allowance (or disallowance) of the Disputed and Unliquidated Claims in
amounts less than the respective Estimated Maximum Amount set forth on Exhibit A to the
Proposed Order for such claim.

14.  Upon entry of an Order approving this Motion, the Debtors shall compute
the number of shares that the holders of the Disputed and Unliquidated Claims would be entitled
to under the Plan were those claims Allowed in the amounts set forth on Exhibit A to the
Proposed Order, and the Debtors shall place those shares into the applicable Disputed Claims
Reserve for each Debtor. Upon the allowance or disallowance of a particular Disputed or

Unliquidated Claim (each a “Newly Allowed Claim”™), the shares reserved on account of such

Newly Allowed Claim in the applicable Disputed Claims Reserve may be distributed as follows:
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first, to the holder 6f the Newly Allowed Claim such that the holder of such claim receives a
distribution of shares on account of the Newly Allowed Claim (which may be zero if a claim is
disallowed, expunged or withdrawn in full) such that the holder of the Newly Allowed Claim
receives the same pro rata distribution as the holders of all other Allowed claims in Classes 5
and 6 against the applicable Debtor has received as of the date of allowance; and second, any
excess shares shall be distributed in accordance with the terms of the Plan on a pro rata basis to
the holders of all Allowed Class 5 and Class 6 claims, including the Newly Allowed Claim, after
giving consideration to all remaining Disputed and Unliquidated Claims against such Debtor.

Distributions on the Initial Distribution Date

15.  Prior to the filing of this Motion, the Debtors undertook an evaluation of
all claims entitled to, or which may have been entitled to, participate in distributions from the
Unsecured Claims Stock Pool so that the Debtors could effectuate the Initial Distribution as
contemplated by the Plan. The Debtors proceeded with an extensive review and analysis of (i)
all claims timely filed through the occurrence of the Effective Date of the Plan, and (ii) the
potential claims that may have been asserted on account of the rejection of certain executory
contracts and unexpired leases pursuant to the Plan.” The Debtors’ goal with this process was to
compile an estimate — albeit a conservative one — for the maximum amount of all potential
claims in Classes 5 and 6 that would be entitled to participate in distributions from the Unsecured
Claims Stock Pool (included disputed, unliquidated and unfiled claims), so that the Debtors

could make distributions to the holders of claims in Classes 5 and 6 that were Allowed as of the

The Bar Date applicable to claims arising out of the rejection of executory contracts and unexpired leases
pursuant to the Plan was established as thirty (30) days after the Effective Date of the Plan. This Bar Date has
now lapsed, and the Debtors have accounted for all timely filed claims as of such date on Exhibit A to the
Proposed Order.

YCSTO01:9528963.5 068125.1001



Effective Date. The results of this process are indicated below, and served as the Debtors’ basis

for effectuating the Initial Distribution.

Estimate of Claims Distribution Ratio at Initial Shares
Debtor in Classes 5 & 6 Distribution Date Distributed
Consolidated Holdings 405,034,782.88 0.047 Shares per $1,000 Claim 14,970
ARE Inc. 473,749,795.16 10.544 Shares per $1,000 Claim 3,396,916
Aurora West 334,475,615.75 0.205 Shares per $1,000 Claim 64,445
Mt. Vernon 350,083,664.10 1.576 Shares per $1,000 Claim 488,694
Aventine Power 315,500,000.00 0.021 Shares per $1,000 Claim 6,880
NELLC 379,875,911.22 3.632 Shares per $1,000 Claim 1,004,193
RELIEF REQUESTED

16. By this Motion, the Debtors request that the Court, (i) approve the
establishment of the Disputed Claims Reserves based on the amount of the Disputed and
Unliquidated Claims set forth on Exhibit A to the Proposed Order, (ii) estimate the maximum
amount of the Disputed and Unliquidated Claims for purposes of allowance and distribution
under the Plan, and (iii) approve the reserves established by the Debtors in connection with the
Initial Distribution.

BASIS FOR THE RELIEF REQUESTED

A. Establishment of the Disputed Claims Reserves

17.  Under sections 105(a) and 1142(b) of the Bankruptcy Code, courts have
broad authority over property of the estate dealt with under the Plan or to otherwise issue any
order necessary to implement the provisions of the Bankruptcy Code and the Plan.

18. Section 105(a) of the Bankruptcy Code also authorizes the Court to “issue
any order, process, or judgment that is necessary or appropriate to carry out the provisions of this
title.” 11 U.S.C. § 105(a). The broad grant of authority under section 105(a) is meant to enable
courts to issue orders to ensure the prompt administration of the estate and equitable distribution

of the assets. See In re Resorts International, 199 B.R. 113, 118 (Bankr. D. N.J. 1996)
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(authorizing and approving distribution of accrued interest for litigation trust), approved, 372
F.3d 154, 167 (3d Cir. 2004).

19.  The effect of section 1142(b) of the Bankruptcy Code is to provide the
court with a broad jurisdictional grant to implement the terms of a confirmed plan. See Inre

Johns-Manville Corp., 7 F.3d 32, 34 (2d Cir. 1993) (after a reorganization plan has been

confirmed, the debtor’s estate, and thus bankruptcy jurisdiction, continues for matters pertaining
to the implementation or execution of the plan). This provision states that

The court may direct the debtor and any other necessary party to
execute or deliver or to join in the execution or delivery of any
instrument required to effect a transfer of property dealt with by a
confirmed plan, and to perform any other act, including the
satisfaction of any lien, that is necessary for the consummation of
the plan.

11 U.S.C. § 1142(b). Accordingly, Courts have authority to issue orders necessary to implement

a plan of reorganization. Inre A.H. Robins Co., Inc., 182 B.R. 128, 133 (Bankr. E.D. Va. 1995)

(“the court may address any matters concerning the implementation or execution of a confirmed
plan”).
20.  Furthermore, the Debtors may determine the maximum reserves for

potential claimants in the exercise of reasonable and prudent business judgment. See e.g., In re

Forty-Eight Insulations, 115 F.3d 1294, 1302-03 (7th Cir. 1997) (trustee authorized to set
amount of reserve in the exercise of trustee’s reasonable and prudent discretion under the trust).

Accord In re Hechinger Investment Co. of Delaware, 285 B.R. 601, 611 (Bankr. D. Del. 2002)

(“the trustee’s role is ‘most analogous to that of a solvent corporation’s management’”’) (quoting

Commodity Futures Trading Commission v. Weintraub, 471 U.S. 343, 356 (1985)).
21.  Finally, the Debtors may request the estimation of claims pursuant to

section 502(c) of the Bankruptcy Code for contingent and unliquidated claims in order to avoid

10
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undue delay of the administration of the case. Section 502(c) provides, in pertinent part, that
“[t]here shall be estimated for purpose of allowance under this section - (1) any contingent or
unliquidated claim, the fixing or liquidation of which, as the case may be, would unduly delay
the administration of the case....” 11 U.S.C. §502(c)(1).

22.  The Debtors submit that the Court has ample authority under the
provisions of the Bankruptcy Code and applicable case law to authorize the Debtors to establish
the Disputed Claims Reserves based on the Debtors’ estimates for the Disputed aﬁd Unliquidated
Claims set forth on Exhibit A tb the Proposed Order. Establishing the Disputed Claims Reserves
based on the Debtors’ estimated amounts for the Disputed and Unliquidated Claim will provide
for the fair and expedient distribution of the consideration provided under the Plan to the holders
of claims in Classes 5 and 6, while protecting the Debtors and the holders of such claims from
the risk that the Unsecured Claims Stock Pool will be inappropriately diluted or distributed. The
proposed reserves will also minimize the prejudice to parties who timely filed claims in Classes
5 and 6, which are not subject to dispute, that may arise from delays in distributions as a result of
the fact that a small subset of claims in Classes 5 and 6 are disputed and/or unliquidated.

B. Approving the Maximum Estimated Amounts for Disputed and Unliquidated
Claims

23. Section 502(c) of the Bankruptcy Code grants the Court the authority to
estimate “any contingent or unliquidated claim, the fixing or liquidation of which, as the case
may be, would unduly delay the administration of the case.” 11 U.S.C. §502(c)(1). One of the
recognized purposes of Section 5 0'2(c) of the Bankruptcy Code is to establish maximum reserves

for distribution to creditors. See e.g., In re Thomson McKinnon Securities, Inc., 143 B.R. 612,

619 (Bankr. S.D.N.Y. 1992) (“estimation process is an expedient method for setting the amount

of a claim that may receive a distributive share from the estate”); Maxwell v. Seaman Furniture

11
YCST01:9528963.5 068125.1001



Co., Inc. (In re Seaman Furniture Co. of Union Square, Inc.), 160 B.R. 40, 42 (S.D.N.Y. 1993)

(same); In re Baldwin-United Corporation, 55 B.R. 885, 898 (Bankr. S.D. Ohio 1985)

(estimation of claims “conclusively sets the outer limits of a claimant’s right to recover either

from the debtor or the estate™); In re Handy & Harman Refining Group, Inc., 262 B.R. 211, 215

(Bankr. D. Conn. 2001) (estimation motion brought to establish disputed claim reserve).
24. A court has broad discretion when estimating the value of a claim. Ryan

v. Loui (In re Corey), 892 F.2d 829, 834 (9th Cir. 1989), cert. denied, 498 U.S. 815 (1989).

While a court may be bound by the legal rules that govern the ultimate value of the claim, it has

wide discretion in estimating the value of a claim or claims. Bittner v. Borne Chemical Co., Inc.,

691 F.2d 134, 135 (3d Cir. 1982) (estimation possible when there is “sufficient evidence on

which to base a reasonable estimate of the claim™); see also Kool, Mann, Coffee & Co. v.

Coffey, 300 F.3d 340, 356-57 (3d Cir. 2002) (same) (citing Bittner, 691 F.2d at 135); Baldwin-
United, 55 B.R. at 898 (“[t]he court need only arrive at a reasonable estimate of the probable
value of the claim”).

25.  Courts are also granted broad discretion to establish procedures for
estimation of claims, “using whatever method is best suited to the particular contingencies at

issue.” Bittner, 691 F.2d at 135. See also Seaman Furniture Co, 160 B.R. at 42 (same);

Colorado Mountain Express, Inc. v. Aspen Limousine Service, Inc. (In re Aspen Limousine

Service, Inc.), 193 B.R. 325, 337-38 (D. Colo. 1996) (allowing estimation based on offers of

proof); In re Windsor Plumbing Supply Co., 170 B.R. 503, 520 (Bankr. E.D.N.Y. 1994)

(estimating claims based on written submissions).
26.  Although “undue delay” is not defined by the Bankruptcy Code, courts

have applied a flexible definition “whose solution ultimately rests on the exercise of judicial
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discretion in light of the circumstances of the case, particularly the probable duration of the
liquidation process as compared with the future uncertainty due to the contingency in question.”

In re Interco, Inc., 137 B.R. 993, 997 (Bankr. E.D. Mo. 1992).

1. Fixing the Amount of the Disputed Liquidated Claims

27.  The parties holding the Disputed Liquidated Claims had ample
opportunity to assert their claims through the claims reconciliation process. The Debtors believe
that these parties hold claims the amount of which can be readily determine and were in fact
determined, subject to the Debtors’ right to contest those amounts, by the creditors in asserting
their claim. Importantly, each of the Disputed Liquidated Claims were filed in liquidated
amounts determined by the applicable creditor. Accordingly, there is no prejudice in
establishing the amount asserted in the most recent, timely filed proof of claim as the Maximum

| Estimated Amount for purposes of allowance and distribution on account of the Disputed
Liquidated Claims.

2. Estimating and Fixing the Amount of the Disputed Unliquidated Claims

28. The Disputed Unliquidated Claims have been filed in an unknown or
unliquidated amounts. Ostensibly, the parties holding these claims have been unable — or
unwilling — to ascribe a liquidated value to their claims. Prior to the Initial Distribution Date, the
Debtors contacted counsel to the holders of the Disputed Unliquidated Claims related to pending
litigation with regard to the reserves established in connection with the Initial Distribution. The
Debtor and the holders’ of those Disputed Unliquidated Claims agreed to reserve for those
claims in the respective Maximum Estimated Amount set forth on Exhibit A to the Proposed
Order. With respect to any claims potentially arising from the rejection of executory contracts

and unexpired leases pursuant to the Plan, parties holding those potential claims were required to
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file their claims on or prior to April 14, 2010. To the extent that any claims asserting damages
arising from the rejection of an executory contract or unexpired lease under the Plan was timely
filed prior to the applicable bar date but in an unknown or unliquidated amount, the Debtors have
proposed a reserve amount that they believe is appropriate based on the factors set forth in
paragraph 13.

29.  The Debtors desire to provide the holders of Allowed claims in Classes 5
and 6 a prompt distribution of the shares of New ARE Holdings Common Stock such holders are
entitled to under the terms of the Plan. Absent fixing the maximum amount at which the
Disputed Unliquidated Claims can be allowed, the Debtors would be forced to make overly
conservative estimates of the amount of these claims. This would result in an unnecessary
dilution in the amount of shares that are distributed to holders of Allowed claims in Classes 5
and 6, to the prejudice of all parties other than the holders of the Disputed and Unliquidated
Claims. Accordingly, the Debtors believe that establishing a maximum amount for the Disputed
Unliquidated Claims is appropriate and in the best interest of the Debtors, their estates and all
creditors. As set forth below, parties holding the Disputed Unliquidated Claims will have the
opportunity to respond to the Debtors and request adjustments to their Maximum Estimated
Amount.

3. Requests for Increases in or Additions to the Disputed Claims Reserves

30.  Any creditor that believes the manner in which the Maximum Estimated
Amount of its claim has been calculated and listed on Exhibit A to the Proposed Order was
incorrect may respond to the Motion."’ Responding creditors must file with this Court and

submit to counsel to the Debtors (Young Conaway Stargatt & Taylor, LLP, The Brandywine

10 By the Motion, the Debtors do not consent to the reconsideration, review or re-litigation of any Claims.
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Building, 1000 West Street, 17th Floor, Wilmington, Delaware 19801 (Attn. Ryan M. Bartley,
Esq.); and Akin Gump Strauss Hauer & Feld LLP, One Bryant Park, New York, New York
10036 (Attn. Shaya Rochester, Esq.)) a response to the Motion identifying: (i) the name of the
affected creditor, (ii) the date of filing of such creditor’s proof of claim and the claim number,
(iii) the adjustment requested to be made to the Maximum Estimated Amount on accent of
such claim, and (iv) the basis or justification for the adjustment to the Maximum Estimated
Amount on accent of such claim with supporting documentation, unless otherwise agreed to
by the Debtors.

C. Approval of the Reserves Established on the Initial Distribution Date

31.  The Debtors additionally request that the Court approve the calculation of
the reserves established by the Debtors as of the Initial Distribution Date. Pursuant to Article IV
of the Plan, holders of Claims in Ciasses 5 and 6 that were Allowed as of the Effective Date were
entitled to receive a pro rata distribution from the Unsecured Claims Stock Pool of the Debtors
against which their Claims had been allowed on the Initial Distribution Date — which was to be
the Effective Date or as soon thereafter as was reasonably practicable. In order to effectuate the
distributions to be made on the Initial Distribution Date, the Debtors were required to establish
ad hoc reserves at each Debtor for all claims (or potential) claim in Classes 5 and 6. The Debtors
took an extremely conservative approach in establishing these ad hoc reserves as indicated by the
maximum potential amount of claims the Debtors now estimate to be in Classes 5 and 6. The
Debtors hereby seek approval of the reserves established in connection with the Initial
Distribution.

32. The Debtors submit that the Motion should be granted because the
underlying process has a sound and reasonable basis and is calculated to minimize possible
errors in distributions to creditors.
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RESERVATION OF RIGHTS

33.  Nothing contained in this Motion shall be deemed an admission by the
Debtors of any matter, including liability, allowance, or disallowance on any claim against the
Debtors’ estate or the Debtors, and the Debtors do not waive any rights against any party. The
Debtors reserve all rights, including, without limitation, the right to prosecute objections to any
Claims, including amended claims or any other claim now or hereafter asserted. Separate notice
and a hearing will be scheduled for any such objection.

NOTICE

34, The Debtors will serve copies of this Motion on: (i) the holders of
Disputed and Unliquidated Claims listed on Exhibit A to the Proposed Order; (ii) the Office of
the United States Trustee, and (iii) all parties requesting notice pursuant to Bankruptcy Rule
2002, in accordance with Del. Bankr. L.R. 2002-1(e). The Debtors submit that notice of this
Motion in this manner is sufficient and proper and that no further notice is necessary.

WHEREFORE, for the foregoing reasons the Debtors respectfully request that the
Court (a) enter an order in substantially the form of order attached hereto as Exhibit 1 and (b)
grant other and further relief as is just and appropriate under the circumstances.

Dated: Wilmington, Delaware YOUNG CONAWAY STARGATT & TAYLOR, LLP

May 14, 2010 % ﬁ/( %
Pl U

Joel £. Waite (No. 2925)
Matthew B. Lunn (No. 4119)
Ryan M. Bartley (No. 4985)
The Brandywine Building
1000 West Street, 17th Floor
Wilmington, Delaware 19801
Telephone: (302) 571-6600
Facsimile: (302) 571-1253

Counsel for the Reorganized Debtors
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